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FnaBa 1. NMNoHATME U M@XaHU3M rocyaapCTBeHHOM
3aWmThbl NpaB u cBobop,

MHoruve y4yeHble, uccneayoume MexaHnu3M 3allunTbl NpaB 1 cBo60a, pacKpbiBAOT NNLLUb
€ro CTPYKTYpY, T.e. BHyTPeHHee yCTPONCTBO CUCTEMbI, HE aHaIN3NPYa NpoLecc
OCYLLECTBIEHNS TaKON AesATeNbHOCTM, CaMO AENCTBME B TAKOM CJlyyae Nnllb
noapasymeBaeTcsl.

Tak, O.A. CHEXKO CHUTAET, 4TO KOHCTUTYLMOHHbLIA MeXaHWU3M 3alnTbl NpaB 1 ceobon
npencrtaBnseT cobon onpeneneHHyto CUCTEMY OPraHoOB, CPeACTB, 3aKPEnJIeHHbIX B
KoHcTuTyuum Poccunckonm ®enepaumnn, obecneumsaowmx Hambosnee noaHyto n
3(hbhekTMBHYIO 3aWnMTy NpaB 1 ceobon Yenoseka u rpa>kgaHuHa. Mo ero MHeHUto,
KOHCTUTYLUMOHHbIA ME@XaHN3M COCTOUT U3 ABYX 3/IEMEHTOB: CUCTEMbI FOCYAAPCTBEHHbIX
OpraHoB, C MOMOLLbIO KOTOPbIX KaXXAbIN MOXXET 3alMUTUTb CBOM NpaBa 1 cBoboabl, 1
cpencTB 3aWwnThbl (CyaebHbIX, agMUHNCTPATUBHLIX, FPa>KAaHCKO-MPaBOBbIX, YT OJIOBHO-
NMpPaBOBbIX N APYrUX) .

6.J1. X)Kene3HoB B MexaHM3Me rocyfapCTBEHHOW 3aLlinThbl NpasB 1 cBobopn YesnoBeka n
rpa>kgaHwHa BblgensaeT: COOTBETCTBYOLWMNE HOPMbl KOHCTUTYLIMOHHOIO,
AAMUHUCTPATUBHOrO, YrOJIOBHOIO, FpakAaHCKoro, Tpy40BOro, CEMENHOro,
3KO0JIOrM4eckKoro n gpyrux otpacnen npasa. [Npn 3ToM HOPMbI APYrux oTpacsien npasa,
BO-MepBbIX, BbITEKAOT U3 HOPM KOHCTUTYLMOHHOIO NMpasa, a BO-BTOPbIX, CAMN HOPMbI
KOHCTUTYLWMOHHOIO NpaBa, 3aKpensdioLwme cTaTyC YenoBeka N rpakaaHunHa,
peasin3yrTCs Yepes HOPMbl APYrX NPaBOBbIX OTpacsen;) peryampyemboie HopMamu
npasa obuiecTBeHHble OTHOLLIEHNA B cdpepe rocyfapCTBEeHHOM 3aWnThl npas v csoboa.
OTK OTHOLWEHMSA CYLEeCTBYIOT NMPaKTUYeCcKn BO BCex chepax XusHm obuwectsa. OHM
CKJlaablBalOTCA MeXay UHONBUAOM, 0OLeCTBEHHbIMYN 06 beANHEHNAMUN, HAaLMOHaIbHbIMU
N NPOYNUMU COLMANIbHBIMN CTPYKTYpPaMun, C OAHOWN CTOPOHbI, N FOCYAapCTBOM - C ApYrou;)
rapaHTUW NMpas YesioBeKa U rpa>kgaHuHa.
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A.C. MoppaoBel npegniaraeT pa3indyaTb MexaHn3M obecrneyeHns npas u ceobos
4yesioBeKa M rpa)kAaHnHa B LUMPOKOM U Y3KOMpPoheCcCMoHaibHOM TOIKOBaHUM.
Ha3BaHHbIN MEXAHMN3M B LLUMPOKOM CMbIC/IEe A0/KEH ObiTb NMpeacTaBieH B BUAe YeTbipex
OCHOBHbIX 6/10k0B. MepBbI 6510k 6@30BbIN, €ro AP0 COCTABAAET YeN0BEK KakK BbiCLUAA
LLEHHOCTb AeMOKpaTun. BTopoih 6710k - 3TO NPUHLMMBI NPaB YenoBeKa: ryMaHu3mM,
CNpaBensIMBOCTb, PAaBEHCTBO, cBo60OAa, NMNYHASA HEMPUKOCHOBEHHOCTbL, NPsIMOe AeNcTBue
KoHCTUTyuum n gpyrue. TpeTtuin 6710K - coumnanbHble UHCTUTYTbl U HOPMATUBHbIE
YyCTaHOBJIEHUS!, Yepe3 KOTOPbIE XXM3HeyTBep KAatloLwme LEHHOCTU 1 NPUHLUMMLI NpaB
4yesioBeKa MoJiyyaloT HernocpeacTBeHHoe 060CHOBaHMeE, 3aKpenieHne N ocyLecTBeHme.
YeTBepThbin 6J10K - NpoLLeayPHO-KOHTPOJIbHbIA OPraHn3aLMOHHO-MPOoLEeCcCYasbHO
yrnopsao4YMBaeT OTHOLLEHUS B chepe NpaB YesloBeka, co3gaeT Hambonee
6naronpusiTHbIE YCIOBMS OJ1S peasin3aunn rpa)kaaHam npas 1 ceobon, ykpenaeHus
3aKOHHOCTM, 06LLECTBEHHOWN 1 NINYHOM 6e30nacHOCTU. B y3konpogeccnoHanbHOM
TONIKOBAHUW No4 MEXaHU3MOM OXpPaHbl U 3alUUThl NpaB U CBO60A MOXKHO MOHUMATb
rapaHTuun.

MO>XHO NMpeanosioXNTb, 4TO NOHATUE MexXaHM3Ma 3allNTbl NPaB U ceobopn yenoseka u
rpa>xxgaHmMHa MOXXHO pacCMaTpuBaTb B LULMPOKOM N Y3KOM MOHUMaHUWN.

B LUMPOKOM CMbIC/IE YKa3aHHbIN MeXaHU3M OO0J/I)KEH COCTOATb U3 CIeAYHOLWMNX 3N1EMEHTOB:
NpaBOBbIX HOPM, YCTaHOBUBLLNX NpaBa 1 cBob6oAbl YesioBeKa N rpa)kaaHnHa;

opnan4ecknx gakToB, ABNAIOLWNXCA OCHOBAHWEM BO3HUKHOBEHUSA, U3MEHEHNSA NN

npekKpaweHn4d I'IpaBOOTHOLLIEHI/IVI. TakuMun ropuamn4yeckMmm paktamm B bonbLWNHCTBE
CBOEM OO0JIXKHbl CTaTb HerNMpaBoOMepHbIe NEeNCTBUSA - 0ESINKTbI, @ UMEHHO HapyLweHus
YCTaHOBJ1EHHbIX MpaB U cesobop;

NMPaBOBbIX OTHOLLUEHUI - "BbICTYMAOLWMX KakK CpeACcTBO nepesoga obwmnx Mmoaenen
noBefeHns, 3a/I0’KEHHbIX B HOPMaXx NMpaBa, B KOHKPETU3NPOBaHHbIE U
NHOMBNAYAIN3NPOBaHHbIE aKTbl MOBeAEeHUS YieHoB obuecTBa (CybbekToB npasa)”;

NesaTenbHOCTN Cy6beEKTOB NPaBO3aLLMTHON AEATE/IbHOCTU, B TOM YMUCJIe OPraHoB
rocyZlapCTBEHHOW BNACTU B Npeaenax yCTaHOBJIEHHbIX MOJIHOMOYUIA,
HenpaBUTENbCTBEHHbIX OPraHM3aLUnin 1 CaMoro ynpaBoMO4YeHHOro anua rno 3awumTe
cBomx npas n ceobog;

NpUMEHeHMe AaHHbIMU JINLAMKN onpenesieHHbIX MeTOA0B 3alNTbl, @ UMEHHO TeX UK
NHbIX cpeacTB (crnocoboB) 3alMThbl HAPYLUEHHbIX NpaB 1 cBobon;



counasibHOM, B TOM HYUCSIE IOPUANYECKON OTBETCTBEHHOCTN, K KOTOPOM NPUBJIEKAIOTCS
Nvua, HapylwuBLwne npaBa 1 cBoboabl YenoBeKa N rpakaaHnHa.

MexaHn3M 3alnThl MpaB 1 cBo604 YesIoBEKa U rpaXkAaHUHa B Y3KOM CMbIC/e
npencTaBnsieT cobol COBOKYMHOCTb MPUMEHSEMbIX FapPaHTUN 3aWNTbl HAPYLUEHHbIX
npae 1 ceobofn YenoBeKka 1 rpa)kaaHuHa.

KaTeropusa rapaHTuim npaB u ceobon 4yesioBeka U rpakgaHuHa - 3TO NOHATUE CJI0XKHOoe,
cocTosuee n3 CcybbeKToB NpaBO3aLlLMTHON OeATENIbHOCTU, a Tak)Xe ()OpM 1 MeTOA0B
3aWunThl, roe opMbl - NpenocTaB/ieHHble 3aKOHOM YCJI0BUSA 18 3alUTbl HApYLUEHHbIX
npaBs, @ MeToAbl - CpeACcTBa U Crocobbl BO3AENCTBUSA, C MOMOLLbIO KOTOPbIX Ntobon
CybbeKT NpaBoO3alUNTHON OeATEeNIbHOCTU MOXKET 3alWNTUTb OCHOBHbIE Npasa 1 cesobopnbl.
Mpnyem Ka>kgon popme 3almnTbl 4OJIKEH COOTBETCTBOBATL onpenesneHHbIn cnocob nnn
CpeacTBO 3alMNTbIl, T.€. METOA 3aLNTbl HAPYLUEHHOrO rMpasa. 3HAa4YUT, CYyObEKThI
MpPaBoO3aLLNTHOW AeATEeNbHOCTU U (POPMbI 3aLlLUTbl 3aHUMAOT OCHOBHOE,
rJ1IaBeHCTBYIOLLEE NOJIOXKEeHWe, a MeTOobl 3alWNThbl - BTOPOCTENEeHHoe, NoAYNHEHHOE.

HenocpencTBeHHOEe OeNCTBME MeXaHMU3Ma 3alnTbl NpaB 1 ceobon cnepyoulee: cybbekT
MPaBO3alUNTHON OeATENbHOCTU, HAX0AACh B onpeaesieHHbIX NpaBoBbIX YC/10BUAX (hopMa
3alWNTbl), MPUMEHSAET TO U MHOE YCTaHOBJIEHHOE CPeaACTBO Nan cnocob 3alunThl
(meTopm 3aWNThI).

CnenyeT pa3nmyaTb YeTblpe YPOBHS 3alUThbl MPaB 1 cBo6OA, a 3HAYUT, U YeTbipe BUAA
rapaHTUN, roe KpUTeEPUEM OTrPaHUYEHUS CNYXXUT TEPPUTOPUSA UX MPUMEHEHNS, 3TO:

MeXXyHapoAHble rapaHTuu;
BHYTPUroCyoapCTBEHHbIE (HaUMOHAsbHbIE) FapaHTuUu;

permoHasibHble rapaHTUK NpaB u cBo6O4 YenoBeka u rpakgaHuHa, obecnedymsatowine
peannsaumio npas 1 cBoboa Ha TeEPPUTOPUN OTAENLHO B3STOr0 permoHa. B Poccmninckon
denepaunn, anawWenca deaepaTMBHbIM rOCy4apCTBOM, OaHHYO rapaHTUIO MOXHO
NMPUMEeHATb Ha YpoBHe cybbekTa Poccunckon denepauum;

MEeCTHbIe rapaHTUN, NPUMEHSEMbIE Ha YPOBHE MYHULUMNAIbHOro obpa3oBaHus.
PervoHasbHble N MECTHbIe FrapaHTuUM Hanbonee NpUbINXKEHbI K YesIOBEKY, Mpexxae BCEero
K HUM [,0J1>KHbl 06pallaTbCs rpa)kaaHe B C/lydYae HapyLlleHusa ux npaB n ceobon. Kak
NoKa3blBaeT NMpPaKTUKa, N0AN He CKNOHbI n3bupaTb 3TU BUAbI FapaHTUin, B CUY
HefocCcTaTKa MHGOopMaLnmM, HE3HAHMUSA CBOMX BO3MOXXHOCTEN U O4EeHb YacTo
OTPULATENbHOIO OTHOLWEHNS K PEMMOHANIbHBIM U MECTHbLIM BNacTsaM. [103TOMy OHUK BCe



Yalule n3bunpaloT HauMoHasbHbIE K, B MOC/TeaHee BPeEMS, AaXKe MeXAyHapoOHble
rapaHTUM 3alMTbl HapyLLIEeHHbIX NpasB 1 ceoboa.

Ka>xgomy Buay rapaHTvu7| COOTBETCTBYET OI'IpeJJ,eJ'IeHHbII7I MeXaHW3M 3allThbl NMpaB U
csobon, a UMEHHO: Me)KJJ,yHapO,EI,HbIVI, HaLWNOHaIbHbIN, peI'I/IOHaJ'IbeII7I N MECTHBbIN.

Me)xayHapoOHbI MeXaHWU3M 3alUNTbl MPaB YeloBEKa AENCTBYET KakK Ha YPOBHE
MupoBoro coobuiectsa (obwennaHeTapHbIN YPOBEHBL), TaK U HA UHOM MHOIMOCTOPOHHEM
ypoBHe (CHI', EBponenckoro cot3a, AQPUKAHCKOro cotsa 1 T.4.). HaunoHanbHbIN
MeXaHM3M 3alunTbl BKJOYaeT B cebsa 3awmnTy npasB 1 cBoboa B npegenax onpenesieHHoro
rocynapcTtBa. PermoHanbHbIM MEXaHN3MOM 3alnThbl NpaB U cBOBO YenoBeka u
rpakaaHuHa OOJ/KEH CTaTb YpoBeHb CybbekTa Poccunckon depgepaunm. MeCcTHbIN
MeXaHM3M 3alUnTbl NpaB 1 cBob60o YenoBeKa N rpakAaHnHa MOXKET OCYLLEeCTBAATbLCS Ha
MYHULMMaSbHOM YPOBHE.

MeXay 3TUMN MexaHu3MamMu CyLLeCcTBYeT ornpeaesieHHas B3auMoCBSA3b U
COMOAYNHEHHOCTb. MeCTHbIN MexaHu3M 3aLnTbl NpaB 1 cBoOOA A0J/IKEH
COOTBETCTBOBATb PErnoHasbHOMY CTaHOAPTYy NpaB n cBob6o. PervoHaNbHbIA MEXaHU3M
3aLUNTLI NOJIXKEH COOTBETCTBOBAThL HAaLlMOHAIbHOMY CTaHAapPTYy npas 1 cBobo Yyenoseka
N rpakgaHuHa. HaunoHanbHbIA MeXaHU3M 3aluThl NpaB u cBobo YenoBeka u
rpakZiaHMHa O0J/HKEH COOTBETCTBOBATb MEXAYHAPOAHOMY CTaHAAPTy NpPaB YesioBeKa,
YCTaHOBJIEHHOMY MNpeXxae Bcero Bo Bceobulen neknapauum npas YyesioBeka,
Me)XAyHapoAHOM MaKTe O FPaXKJaHCKUX U NMOJIMTUYECKMX NpaBax u MexxayHapoaHOM
nakTe 06 SKOHOMUYECKUX, COLMaNbHbIX N KYJIbTYPHbIX NMPaBax.

CooTBeTCTBME HALMOHa/IbHOrO MexaHn3Ma 3almTbl NpaB 1 ceobop 4YenoBeka n
rpa>kgaHMHa MeXxxAyHapoOoHOMY CTaHAapTy Npas 4YesioBeKa BbiTeKaeT U3 Tex
065a3aTenbCTB, KOTOpPbIE B3si1a Ha cebsa Poccmnckaa depepaumns, 3aKpenms NpuHLMN
npuopuTeTa obLenpnsHaHHbIX MPUHUWMOB 1 HOPM MeXXAYHapOoA4HOro npasa B n.4 cT.15
KoHCcTuTyuum Poccunckom depgepaunn.

Takon e NMPUHLMUN COOTBETCTBUSA PErMOHaIbHOrO MexaHn3Ma 3almTbl Npas n ceobopn
yesiloBeKa 1 rpakgaHuHa B cybbekTe Poccunckon degepaymm HauMoHalbHOMY
CTaHpapTy nNpaB 1 cBobO4 OO/IKEH AENCTBOBAaTb B OTHOWeEHUN Mexay Penepaumen n ee
cybbekTammn, Tem bosnee 4TO CybbeKThl Poccunckon degepaumm nuweHsl Npasa
n3meHeHnsa obbema npas 1 cBoOOA, YCTAHOBJIEHHOI0 rocynapcTBoM. CybbeKkTbl
Poccuninckonm depepaunn BrpaBe, oCyLeCcTBAAS 3aWUTy npaB U cBob6OL CBOMX FrpakaaH,
B cooTBeTCTBMM C N. "6" cT.72 KOHCTUTYuum Poccunckonm degepaunm ycTaHaBanMBaTb
OOMoNIHUTESNIbHbIE rapaHTuKn, pa3paboTaHHbIE U NMPUHATBLIE CAMUM CYyOBHEKTOM



Poccuiickon depepaumn. COBOKYNHOCTb TaKMX FrapaHTUA COCTaBISIET pernoHalbHbIN
MexXaHW3M 3aWmnTbl NpaB n ceobon.

PervoHanbHbIN MEXaHWU3M 3alUUTbl NpaB 1 cBobo YenoBeka N rpa)kgaHnHa B O4HOM
cybbekTe Poccunckonm degepaymm MoXXeT OTAMYATbLCS OT COOTBETCTBYOLWLEro
pernoHanbHOro MexaHmsMa 3aWwnTbl NpaB 1 ceobon B ApyromMm cybbekTe Poccnimnckom
depepauynn no cnepyrowiuM OCHOBaHUAM:

NPUHSATNE 3aKOHOB cybbekToB Poccuiickon degepaumnm, He COOTBETCTBYOLLNX
denepasbHOMY 3aKOHOAATENLCTBY U TEM CaMbIiM HapyLUaOLWMX NpaBa U cBoboabl; 0TKas
OT NPUHATUS 3aKOHOB CybbekToB Poccuinckon denepaunm, pernaMeHTUpYoLWnX
peannsaumnio onpeneneHHbIX npae n ceobon;

O0TKa3 OT BBeAEHUSA TeX UM NUHbIX MHCTUTYTOB 3alnTbI NpaB n ceobon, ecnu B
henepasibHOM 3aKOHO4ATENLCTBE HE COOEPXKMUTCA UMNEPaTUBHON HOPMbI,
npepnonaratouwen obasatenbHoe BBEAEHNE 3TOIr0 MHCTUTYTa (Hanpumep,
YyNoJIHOMOYEHHOIr0 NO NMpaBaM YenoBeKka B cybbekTe Poccunckon degepaymm nim
KOHCTUTYLUMOHHOro (yCTaBHOro) cyna cybwvekTa Poccuinckon depgepaynn);

orpaHu4eHmnsa npas 1 ceobo, KOTOpble MOryT BBOAUTLCA B C/lyHae BBELEeHUA pexxmnma
4ype3Bbl4aMHOIr 0O MOJIOXKEHNA Ha JaHHON TeppuTopuu;

HEeNCnosHeHNe NOJIHOMOYUIA AOSIIKHOCTHbLIMU JINLLAMWN FOCYAaPCTBEHHbIX OPraHoB,
NMPeBbILUEHNE BO3/I0XKEHHbIX Ha AaHHbIX JINL, MOJIHOMOYUIA, HApYLUAOLWMX NpaBa n
csoboabl rpakaaH;

OTKa3 K npmeJaevyeHnto yKkadaHHbIX JINL, K OTBETCTBEHHOCTWU,

HeooCTaTo4YHOe (PMHAHCUPOBAHME TeX UM UHbIX COUMasibHbIX NPOrpamMM, AeAaTesIbHOCTM
TEX NN UHBIX Cy6'beKTOB I'IpaBO3aLLl,I/ITHOIZ 0eATesIbHOCTW,

Apyrue ocCHoBaHUS.

MeCTHbIN MexaHnU3M 3aWnTbl NpPaB 1 cBOOOA YenoBeKa U rpaxAaHWHa BbiTEKAET U3
pernoHasibHOro N HauMoHasIbHOro MexaHn3Ma, B ngeane BCe yYpPoBHU 3allNThbl NPaB U
cBoboa 0O0/MKHbI ObITb B3aMMOCBA3aHbl U HAXOAUTbLCS BO B3aUMOMNPOHUKHOBEHUW, TEM
bonee 4to N.4 cT.7 ®epepanbHOro 3akoHa "06 obLMX NpMHUMNAX opraHn3aunm
MeCTHOro camoynpaJsieHus B Poccuinckonm depgepaummn” yctaHoBU COOTBETCTBUE
MYHULMMaNbHbIX aKTOB defepasibHbiM HOPMATUBHbLIM aKTaM N akTaM Cy6bekToB
Poccunckonm denepaumnu.



Takum o6pa30M, nog MmexaHmM3mMoM 3allnThbl MNMpaB U ceobo 4Yenoseka un rpa>xxgaHnmHa
cnegyetT NnoHMMaTb CUCTEMY ornpenesieHHbIX cpencTts U crnoco6oB 3aWKnTbl, C MOMOLLbIO
KOTOPbIX Cy6'beKTbI I'IpaBOBaLLI,I/ITHOIZ 0eATEeNIbHOCTU OCYLWeCTBAAKT 3alUUTy
HapyLUeHHbIX MpaB " ceobopn, HaxoOsChb B onpen,eneHHon XKU3HEHHOW CUTYaunn.

MnaBa 2. XapakTepucTuKa rocyaapCcTBeHHOM 3aLiMThbl
npas u cBodbopa rpakpaH PO

2.1 NpaBo Ha coYyeTaHue rocyaapCcTBeHHOMU 3aLUUTbI
npas U cBo0OA C BO3MOXXHOCTAMM CaMO3aLLMNTDI

CoBpeMeHHble geMoKpaTunyeckme pedopmbl B POCCMM BO MHOIOM CBSi3@aHbl C U3BMEHEHUEM
MoNIOXKeHMs 4YesnoBeka B obLLecTBe, ero B3aMMOCBA3M C rocyaapcTesoM. B oTainymne ot
COBETCKOWM agMUHUCTPATUBHO-KOMAHOHOWN CUCTEeMbI, rae 6bian NnepBuUYHbI MHTEPECHI
rocynapcTtBa 1 obuwiecTBa, Tenepb nepapxms LEHHOCTEN NHANA: rPpaXAaHWH - obLecTBo -
rocygapcTtBo. CornacHo cT.2 KoHcTutyumnm PO, yenosek, ero npasa n ceoboabl
MPU3HATCA BbICLLIEN LEHHOCTbIO. X Npu3HaHue, cobniogeHne n 3alinTta BMEHEHLI B
0653aHHOCTb rocygapcTBa. BMmecTe € TeM, B HOBbIX YCJIOBUSAX BO3pacTaeT N poJib CaMOro
yenoBeka B Aene obecnevyeHus n 3alnUTbl CBOMX NpaB, cBO6OA U 3aKOHHbIX NHTEPECOB.

Kak n3secTHo, nepen Poccmen B HacTosiLee BpeMs CTOUT Lesib hopMMpoBaHmMS
npaBoBOro rocygapcrea. O4HUM N3 YC/IOBUN €€ OOCTUXKEHUSA ABNAETCH co3faHune

3P PEKTNBHON CUCTEMbI 3aLLUNTbI NpaB, CBOOOA 1M 3aKOHHbLIX NHTEPECOB Yesi0BeKa U
rpa>kgaHunHa. He csiy4aHO Ha NMepBOM MJlaHe OKa3asncb npobaembl rapaHTUn Npas w
ceBoboa. Bo MHOrmx cnyyasix rocyapCTBo B COCTOSAHUN CBOVMMU CUJIaMK, MPX NMOMOLLN
KOMMETEHTHbIX OPraHOB BbIMOJIHUTb AAaHHYIO 3adavy. OQHaKo, 4aCTO BO3HMKAIOT
CuTyaumnu, B KOTopbix Hanbonbwmnn achbdekT B 3awmTe npaB u ceobon aocTuraeTcs
nocpencTBoOM AENCTBUA CaMOro 3auHTEPEeCcCoOBaHHOIo nnua. MNMpunyém, atn gencTens
3a4acTylo ABNAKTCA BECbMa pe3y/ibTaTUBHbLIMM.

B Poccuun npaBo nHOMBUAA Ha CaMO3alLNTy He NoaBeprasoch LesieHanpaB/JeHHOMY
HOPMaTUBHO-MNPaBOBOMY peryampoBaHuto. 1o KoHua XX BeKa OHO OCYLLeCTB/4/10Cb
onocpenoBaHHO N periaMeHTUPOBasIoCh YaCTUYHO Yepe3 Heobxoanmyro 060poHy OT
MPOTMBOMNPABHbIX AENCTBUN B MOMEHT UX COBEPLLUEHMNS, Yepe3 NpaBo Ha obbeanHeHue,
npaso Ha cobpaHuns, NnpaBo Ha obpalleHnsa (xkanobbl), NpaBo Ha 3abacToBkK. [JaHHbIe



BOMPOCHI PErynpoBasnCb 04HOBPEMEHHO KOHCTUTYLNOHHBIM, aAMUHUCTPATUBHbLIM,
TPYLOBbLIM U AP. 3aKOHOA4ATE/IbCTBOM.

CaMo3allunTa coobLlecTBa rapaHTUpPyeT Ka)k1oMy OTAe/IbHOMY Ye/I0BEKY HEKOTOPYIO
cTeneHb CNOKONCTBMSA 1 61aronosyyms, o4HaKO MOSIHOCTbIO 3aMEHUTb JINYHYIO
CaMO3alNTY HE MOXXET, MOCKOJIbKY MHTEepechl OTAe/bHbIX YJIEHOB CO0OLLEeCTBa MOTyT He
COBMafaTh, a MHOIAA U MPOTUBOPEYNTL APYr OPYrY.

Camo3alinTa He MOXKEeT UMeTb MeCTO TOJIbKO B TOM CJly4ae, ecsin rocy4apCTBO B MOJIHOWN
Mepe He HapyllaeT npaBa 1 cBoboAbl 1L, OXpPaHSAeT NOPsiA0OK U CMOKONCTBUE B
obuiecTBe, a 3TO (PaKTMYECKN HEBO3MOXXHO CAeslaTb HA Ha Havya/lbHOM 3Tare pa3BUTUS
rocyfoapcTBa, HU fa)ke CerofHs.

Peann3aumns KOHCTUTYLIMOHHOIO NpaBa Ha CaMO3aLLUTY MOXXET pacCMaTPUBaTbLCS Kak
MPOLIECC N KaK KOHEYHbI ero pe3ysibTaT, BblpaXKeHHbI B peasisHOM MoJ/Ib30BaHNN U
obnapgaHum cybbekTom nn4Hom 6esonacHoCcTbo. Mpn 3TOM NpPaBo SBNASETCS
MaTepuasIn30BaHHbLIM, @ ero peasn3aLmns 03Ha4YaeT YyCTPaHEeHME HEraTUBHbIX YCJI0BUM,
KOTOpPbI€ MEeLaT UK MOryT noMeLlaTb 3MPEKTUBHON peann3aunmn 3a70XKeHHbIX B
npaBe NPaBoOMOYMNA.

MexaHW3M peanns3aunm npaBa Ha CaMo3alLMTy MOXXHO onpeaennTb Mo aHanorum c
MexXaHWU3MOM MPaBOBOM 3aLLUNTbI, KaK ANHAMUYHYIO CUCTEMY NPaBOBbLIX hOpM, CPeACTB n
Mep, a TakKXXe UX COBOKYMHOCTEN, AeNCTBME N B3aUMOAENCTBME KOTOPbIX HanpaB/IEHHO
Ha NnpenoTBpallLeHMe HapyLLEeHUN nNpaB YesloBeKa UM UX BOCCTAHOBJIEHNE B C/lyYae
HapyweHwus. Eweé pas3 cnegyet nogvyepKHyTh, 4TO CamMo3alluTa UCNoab3yeTcsa Ang
rapaHTMpoBaHUA opyrmux npas n ceobopn, T.e. 3a cam03allMTON, KaK npaBuso, cnepgyert
peanusaumsa Apyroro cybbekTuBHOro rnpasa.

CamMo3awuTa, Kak gonyckaeMmas 3aKOHOM UJu OOroBOPOM OeATesIbHOCTb
yrnpaBOMOYEHHOr o inua, HanpassieHHasa Ha obecnevyeHne HENPUKOCHOBEHHOCTW MpaBa,
npecevyeHme HapyLeHNn N TNKBUAALNIO NOC/eACTBUA TaKoro HapyLueHns, Ha AaHHbIN
MOMEHT CrnpaBenINBO CTaJla NPU3HaBaTbCA CaMOCTOATE/IbHOW (DOPMON 3aLlLUThI
rpa>kgaHCcCKux npas. XOTsa B CT.12 pa)KAaHCKOro Kogekca - camo3allmTa onpenensercs
Kak cnocob 3alnTbl rpa>kgaHCKMX npas.

NMpaBo Ha caMo3awWwmnTy MoXKeT BbITb peasin3oBaHO YEJIOBEKOM Hepes crefytoLlimne Tpu
OCHOBHble (hOpPMbI:

O6paTI/ITbCFI B Cyd C NCKOM;,



nogaTb B YyCTAaHOBJIEHHOM Mopsiake 3asiB/ieHne Uan »xanoby B KOMMNETEHTHbIN OpraH nan
NOJDKHOCTHOMY NNLLY;

CaMOCTOATESIbHO CBOMMUN AENCTBUAMUN 3alLNTUTb CBOE Cy6'beKTI/IBHOG npaBo.

Tako KOMMMIEKCHbIN XapaKTep peanm3aynm nccaenyemoro npaBa CBUAETENbCTBYET O
TOM, 4TO 3TO He crnocob (KOHKPETHbLIV NPaBOBON UHCTPYMEHT), a popMa
HerocyoapCTBEHHOW 3alMTbl NpaB, cBOOGOA 1 3aKOHHbIX NHTEPECOB YesIoBEeKa U
rpa>kgaHuHa.

Takmum obpa3om, HaMm BnanTca 6osiee NpaBUIbHbLIM, YTO CleayeT pasnyaTb (POPMbI
3alMThl MpaB 1 ceobon, ogHa N3 KOTOPbIX CaMO3aLUuTa.

2.2 NMNpaBo Ha cypebHyl0 3aWMTY NpaB U cBoboA,

MpaBo Ha cynebHyto 3aWwmnTy NpoBo3rnaweHo 4.1 ¢T1.46 KoHCcTuTyumnmn Poccmnckonm
depnepaunn: "Kaxagomy rapaHTupyeTcs cynebHasa 3awmTa ero npae n ceobon”.
MecTonmeHumne "Ka>kaomy" o3Ha4vaeT, 4YTO NpaBo Ha 3aWwnTy obecnedmBaeTca nbomy
nnuy: paboTatowemy B rocyaapCTBeHHOM, 00LWEeCTBEHHOM, YaCTHOM, CMeLLaHHOM Uaun
WHOM NpepnpusaTum, Hurge He paboTawlwemy, NEHCUOHEPY, BOEHHOCY )KaLleMy,
CTYAEHTY, WKOJIbHUKY, 1LY, HaXoasaLWweMycsa nog cneacTsueM uam cyaom nmbo yxe
oTbbIBalOLLEMY HaKa3aHue, nMelLLeMy NOCTOAHHOE MeCTO XUTeNIbCTBa NN
CKuUTalowemycs, neecrnocobHomy nmbo HaxoaAweMycs nong onekom nnm
nornevynTesIbCTBOM (B TaKMX Cllyvasax AeNCTBYeT ero npeactasuTesb) U T.4. TO NpaBso
rapaHTUpyeTCH He TOJIbKO rpa>kgaHnHy Poccnnckon depepaunm, HO U MHOCTPaHLY, a
Tak>Xxe nnuy 6e3 rpakgaHcTea. lNMpunyem 3awmTe noanexaT nbble Nnpasa u ceobonbl, B
KakKOM Obl IOKyMeHTe OHU HU Oblnin 3aKpeneHsbl - B KOHCTUTYUUK, OTpacsieBbiX 3aKOHaXx,
OPYrux HOPMaATUBHbIX NN NHONBUOYASIbHBIX MPABOBbIX aKTax. 9TO c/efyeT U3 CMbiCna
4.1 cT.55 KoHCTUTYuUMn, yCcTaHOBMBLLEN, YTO caM (PaKT nepeducieHmnsa B KoOHCTUTyuum
OCHOBHbIX NpaB 1 cBobOO He A0/KEH TOJIKOBATLCA KaK OTpuLaHUe Uan ymaneHue
apyrmux obwenpusHaHHbIX Npas 1 cBoboa YesioBeka M rpakaaHnHa. Takmm obpasom,
npaBo Ha cynebHylo 3aWnTy MMeeT YHUBEPCAsIbHbIN XapaKTep, OHO He 3HaeT HUKAKNX
NCKJIIO4YEeHUA. B 3TOM cMbIC/ie paccMaTpumBaemMas HopMa KoHCTUTyumm PO HaxoonTcsa B
NOJIHOM rapMoHMKM ¢ TpeboBaHUsaMUK, ChopMynMpoBaHHbLIMU BO BceobLien aeknapauum
npas 4YesioBeka: "Kaxabln 4esnoBeK MMeeT npaso Ha 3 eKTUBHOE BOCCTAHOBJIEHME B
npaBax KOMMNETEHTHbIMW HaUWOHasIbHbIMWN CyAaMN B CNyYasax HapyLleHUs ero npas,
npenocTaBsieHHbIX eMy KOHCTUTyuUnen niam 3aKkoHom".



KOHCTUTYLMOHHO rapaHTMPOBaHHOE MpPaBo Ha CyanebHylo 3anTy BbICTYNaeT B BUAE
MPaBOOTHOLLUEHWNS, HA OQHOWN CTOPOHE KOTOPOro HaxoauTcs nuuo, obpaTmsBLieecs 3a
3aWKMTON, a Ha APYron - cya, o6s3aHHbIN PacCMOTPETL XKaloby 3TOro Anua U NPUHATL
3aKOHHO€e 1 060CHOBaHHOE peLUeHmne.

MNpaBocyane aBnseTcs Hanbonee HafleXXHbIM U LMBUIN30BaHHbLIM CNOCOOOM pa3pelueHuns
BO3HMKaOLWMX B 06LLeCTBe KOH/IMKTOB, 3alnTbl NpaB 1 cesobopn rpa>kaaH, MHTepecos
rpa>xgaHckoro obuiecTsa n rocygapcTtsa. [paBo Ha cnpaBennmsoe cyaebHoe
pa3bupaTenbCTBO NMPU3HAETCA 3@ KaXXKAbIM Ye/I0BEKOM U rpakaaHuUHoM. CTaTbs 6
eBpornenckon KoHBeHLU MM O 3almTe NpaB YesloBeKa U OCHOBHbIX cBOOOA rnacuT:
"Kakabll uMeeT NpaBo Npu onpeaesieHnn ero rpa)kgaHckux rnpas n obasaHHOCTEN nau
npu paccMoTpeHuu stoboro yrosioBHoro o6BMHeHUs, NpeabsABAEHHOro eMy, Ha
cnpasennneoe nybnnyHoe paszbupaTenbCTBO Aefla B pa3yMHbIA CPOK HE3aBUCUMbIM U
becnpucTpacTHbIM CyA0OM, CO34aHHbIM Ha OCHOBaHUM 3aKoHa". AHaNorM4Hoe nNpaso
npoBo3rnaweHo Bo Bceobuwen neknapauum npas Yyenoseka (€T.10), a Tak>Ke 3aKpenseHo
B CT.14 MeXXAyHapoLHOro nakTa O rpa*XAaHCKUX N NOJIMTUYECKUX MNpaBax.

Ob6s3aHHOCTb paccMaTpmBaTb obpalleHns rpa)kaaH, BO3J1I0XKeHa Ha KaXXAbIn Cy A,
BXOOAWMNN B cynebHyto cuctemy cTpaHbl. [pexae Bcero, 3To hefepasibHble Cyabl obuwen
topucanKumm (panoHHble, Kpaesble, obsacTHble, ropoaos MockBbl n CaHKT-leTepbypra,
BepXOBHble cyabl pecnybnnk, cyabl aBTOHOMHON 06/1aCTW, aBTOHOMHbIX OKPYrOB,
BepxoBHbi Cya P®, BOeHHbIe N cneunann3npoBaHHble cyabl), henepasibHble
apbutpaxkHble cyabl (cybbekToB Pepepaunn, okpyros, Beiclwunin ApbutpakHein Cya P®D),
KoHCTUTyunoHHbIM Cya PD, a Takxe cyabl cybbekToB Poccunckonm degepaumnm
(MMpoBble Cyibn, KOHCTUTYLMOHHbIE (YCTaBHble) cyabl). [pakaaHWH BNpase noaaTb
»Xanoby Ha HapylweHune ero npas 1 ceobop B N0OON N3 NepeyncaeHHbIX Cya0B, HO C
HenpeMeHHbIM cobnogeHneM Npasnso NOACY LHOCTW.

3Tu NpaBwuiia NpenycMaTpuBaT TPU BUAa NOACYOHOCTU:
MpenmMeTHylo (No poay, XxapakTepy Aen);

TeppuTopuanbHyto (B 3aBUCMMOCTM OT MeCTa COBepLUeHUs NpecTynjeHns, mecTa
OKOHYaHWA NpeaBapuUTesIbHOro paccsiefoBaHNs, MecTa NPOXXUBaAHMA UCTUA UK
OTBETYUMKaA);

MepcoHanbHYyO (OHa 3aBUCUT OT XapakKTepa AeATesIbHOCTU MU OO0JIDKHOCTHOIO
NoJI0XKEeHUNs NoAcCyAMMOro).



KoHCcTuTyumna PO 1993 r. ueHTpasbHOE MeCcTo OTBOAUT NpasaM 1 cesobosaM 4enoBeka un
rpa>kgaHuHa, nx obecneyeHunto n 3awmnTe. BaxxHas posb B 3TOM NpUHagNexunT
KoHCcTuUTyunoHHoMy Cyay P®. B cooTBeTCTBUN C KOHCTUTYLMNEN N €€ NOJIOXKEHNAMU O
KOHCTUTYLUMOHHOM cygonpomn3soactee (c1.118) B 1994 r. 6b11 NPUHAT HOBbIN
depepanbHbIl KOHCTUTYLWUOHHbIN 3aKOH 0 KOHCTUTYUMOHHOM Cyae, KOTOpbIN
3HAYUTENbHO N3MEeHW/T1 00beM ero NoJIHOMOYUIA MO CPABHEHUIO C MPEXXHUM 3aKOHOM.

MNpaBo Ha obpawieHne B cyn 3a CyaebHOn 3aWmMTOoN - OAHO N3 BaXKHENLLINX CyOBbEKTUBHbIX
npas rpa>xaaH B obnactn npasocyans. NpakaaHCcKoe npoueccyasibHOe NMpaBo
npenocTaBnseT BCEM rpakgaHaM paBHYIO BO3MOXXHOCTb obpalleHuns 3a cyaebHom
3aWnTon, cBO6GOAHLIA AOCTYN K NPaBOCYANIO.

MK P® ycTaHOBWJI, 4TO BCAKOE 3aUHTepeCcoBaHHOE N1LO Bripase B Nopsaake,
YyCTaAHOBJIEHHOM 3aKOHOM, 06pPaTUTbLCA B Cy A 3a 3aLLMTON HAPYLUEHHbIX NN
ocrnapvBaeMbIX Npas, cBOOOO NN OXpPaHAEMbIX 3aKOHOM MHTEPECOB.

PeanibHOe oCyLleCcTB/IeHNE rpakaaHaMu npasa Ha obpallieHune B cy 3a cynebHom
3alMTON 3aBMCUT KaK OT HaAJieXxalllero NnpaBoBOro PeryiMpoBaHns 3Toro MHCTUTYTA,
TakK 1 OT NPaBUJIbHOro NPUMeHeHna cyaebHoNn NPaKTUKOM HOPM, ero cocTaBasiiowmx. B
CBOIO 04Yepelb Ha 3aKOHOA4ATENbCTBO U CyanebHY0 NPakTUKy OKa3biBaeT N3BECTHOE
BAINAHME HayKa FPakKJaHCKOro npoueccyasbHOro npaea, gatollias Hay4yHoe TOJIKOBaHue
npoLeccyasnbHbIX HOPM, PEryINPYOLWUX NMpaBo Ha obpalleHue B cya 3a cyaebHom
3alMTON 1 genaolwas pekomMmeHaauum cyaebHom npakTukKe no nx npuMeHeHmto.

Mpobnema npasBa Ha obpalleHne B cyn 3a cyaebHon 3aLmnMTon HEOAHOKPATHO
npuBsiekana BHUMaHne pructoB. OOHaKO OHN OrpPaHNYMBaINCh INLWb PAaCCMOTPEHNEM
npaBa Ha NpeabsBJIEHNE UCKA, YTO CY>XKaJlo paMKKu nccnenoBaHun. lNMpaeBo Ha obpalleHne
B CyA4 3a cynebHom 3awmTon 6bonee LWUMPOKOe NOHATUE, YeM NpeabsBieHMNe Ucka. B
pe3yfnbTaTe peanunsaunm npasa Ha obpalleHne B cya Bo3byxaatoTcs Aena NCKOBOro
npon3BoACTBa, AeNa, BO3HMKatoWmMe n3 nybamyHbiX NPaBOOTHOLLIEHWNI, @ TakXXe Aena
ocoboro npon3soacTBa.

KOHCTUTYUMOHHOE NpaBo Ha CyaebHyto 3almTy Npu onpenesieHHbIX YCI0BUAX MOXET
ObITb peann3oBaHO rpak4aHNHOM 1 B TaKon cneymnguyeckomn popme ocyLLecTB/eHNs
cynebHom BnacTu, Kak apbutpa>kHoe Cyaonpom3BOACTBO.

ApbuTpaKkHble Cyabl pacCMaTPUBAOT N pa3peLlatoT 3KOHOMUYECKME CMNOopbl, B TOM Yucie
Te, O4HOM N3 CTOPOH KOTOPbIX ABJISIOTCA rpakaaHe, oCyLlecTBAsIoLne
npeanpuHUMaTeNbCKYO AeaTeslbHOCTb 6e3 06pa3oBaHUS OPUANYECKOro Nnua U
nMerLme cTaTyc npegnpuHuMmaTens. ECtecTBeHHo, 4TO rpakaHe - npeanpuHuMaTenn



BrpaBe pacCYMTbIBaTb Ha 3alLUMTYy CBOMX NPaB M OXpPaHAEMbIX 3aKOHOM MHTEPECOB B
apbunTpaXkHbIX cyaax, Kyaa OHU MOryT obpaTnTbCA C COOTBETCTBYOLWNM NCKOM. B
apbnTpa>kHOM Cy40onpon3BOACTBE, KakK U B FPaK4aHCKOM, AENCTBYET NPMHLMN
ONCNO3NTUBHOCTK, MO3TOMY obpauieHne B apbuTparkHbI Cyf LEeSIMKOM 3aBUCUT OT BOJIN
N YyCMOTpPEeHna npeanpuHmMMaTend, 3To ero "ceepHyToe" npaso, NOTeHUManbHO
obecrnevyeHHoe 3aKoHOM. MpaBo rpakgaHMHa Ha 3aWwnTy B apbutpa>kHoMm cyne
6eccnopHo.

B yronoBHOM cyfonpoun3BoACcTBe NpaBo rpa>kgaH Ha cyaebryto 3awmTty nprnobpeTtaeT
cneundunyeckne 4epTbl N3-3a cBoeobpa3nsa 3TOro Buaa rocyaapCTBEHHON AeATENbHOCTN.
B oT/An4me oT rpa>KgaHCKoro n apbmutpa>kHoro cyaonpon3BoacTBa, raoe AoOMMHupyeT
ONCNO3UTUBHOE HaYvano, YroJIOBHOMY Npoueccy npucyL, npuHumn nyban4yHocTun
(ohuumanbHoCTKM), Tpebytowmin OT OPraHoOB YroJIOBHOIO NpecnenoBaHnsa Bo3byanTb
YrosIoBHOE AeJ10 B KaXKAO0OM C/lydae obHapyXeHUsA NPU3HaKoB NMPecTyn/eHnsa U NpuHATb
BCe NpeayCMOTPEHHbIE 3aKOHOM Mepbl K YCTaHOBJIEHUIO COBbITMA NpecTynaeHuns,
N300MYEHNIO BUHOBHbIX N NX HakKa3aHWUto. WHbIMK C/ioBaMU, 3TU A0JIKHOCTHbIE NNLA
065a3aHbl Ha4YaTb NpoLECcC B CUY CBOEro C/1y>KeObHOro rnosio>dKeHmnsa n He3aBucmMMo oT
TOro, NPOCUT NN NOTEPNEBLINI O MOUMKE N HaKa3aHUN BUHOBHOIO, N Ja)Ke BOMNPEKN ero
XXeNaHuto. OTOT AMaMeTpasibHO MPOTUBOMOJIOXKHbLIA ANCMO3UTUBHOCTU NPUHLMN
onpenenseT NpuMpoay yrosoBHOro cygonpounssoacrtea. ObpalleHne notepnesLllero 3a
3alWNTON B Cyad MOXeT ybbICTpUTb paccnefoBaHMe N Haka3aHWe BUHOBHOIO, HO eC/n
obpalweHns HeT, 3TO HX B MaJsienen Mepe He CHMMaeT C OPraHoOB YroJI0BHOIO
npecnenoBaHnsa o6A3aHHOCTM HaYaTb NPOLLECC, KaK TOJIbKO UM CTaHEeT U3BEeCTHO O
COBEpPLUIEHHOM MM NOAFOTOBASEMOM NpecTynaeHun. MMeHHo 3Ty 065493aHHOCTb
rocyfapCTBEHHbIX OPraHOB nMeeT B BuAy CT.52 KoHCcTUTtyumm PP, Korga oHa
yCTaHaBnmBaeT: "lpaBa NoTepneBLlNX OT NPEeCcTynJeHNn n 3no0ynotTpebneHnn BnacTblo
OXPaHATCA 3aKOHOM. ocypapcTBo obecneymBaeT noTepneBLIMM AOCTYN K MPaBOCyANUIO
N KOMMEeHcaumnio npuiYnHeHHoro yuepba". B aTtom HopMe Hu4ero He rosoputcs 06
MHNUMNATUBE rpakaaH, B HeEM He ynoMnHaeTcs o6 nx npase Ha obpalleHne B cya.
MOTOMY 4TO OHa KacaeTcs NoTepneBLINX OT NPeCcTyrnaeHun - Hanbosiee onacHbIX
nocsAraTesibCTB Ha MHTEpPEeChl IMYHOCTU N NEPEHOCUT BCIO TAXKECTb 3ab0Tbl 0 TaKuMX
naAX Ha rocynapcTBo. MIMeHHO rocyfapcTBeHHas 3agadva obecneyntb HEOTBPATMMOCTb
HaKa3aHUA Ka)K4oro npecTyrnHuka (41o, eCTeCTBEHHO, COBMajaeT C MHTepecamMu
rnoTepnesLlero) coctasnseT O4HY U3 rNaBHbIX Lelen yrosoBHOro Cyaonpon3BoacTBa.

KoHcTuTyums Poccunckom ®epepaumm, 3adpuKCMpoBaB agMUHUCTPATUBHOE
Cy40Npoun3BOACTBO B Ka4yeCTBe OOHOro 13 crocobos ocyuiecTsneHnsa cyaebHom BnacTu
(4.2 cT.118), TeM cambIM Npegonpeagennna, 4To cyagebHasa 3awmTa npas n ceobopg



rpa>kgaH Mo>xeT ObiTb peasn3oBaHa 1 B 3ToW hopme CyaonponssBoacTBa. B npuHumnne
3TO AENCTBUTEsNIbHO TakK. O4HAKO BO3MOXXHOCTb 15 rpakiaH UCrosib30BaTb
AOMUHNCTPATUBHOE CyLOMNPON3BOLCTBO, MPaKTUYeCKM 3aTpyLHEHA HECOBEPLLEHCTBOM
3aKOHOB, perynpyroLmnx oTnpasieHne npasocyamsa B agMUHNCTpaTUBHOM chepe. C 1
nons 2002 r. B Poccuum BCcTynmnna B cuny HoBbin Kogekc 06 aaMUHUCTPATUBHbIX
rNpaBoOHaPYLUEHUAX, KOTOPbIN ABAAETCS rNaBHbIM NCTOYHUKOM HOPM agMUHNCTPATUBHOWN
OTBETCTBEHHOCTU U HOPM, PEeryavpylowmnx npon3sBoacTeo rno genam ob
AOMUHNCTPATUBHBIX NPaBOHapPYLUEHMAX, HO B COCTaB LAaHHOWN HOPMATUBHOW OCHOBbI
BXOOSAT U HOPMbI, Coep)Xalmnecs Kak B 3aKoHax P®, Tak 1 B 3aKOHax CybbekToB
henepaunmn, KoTopble cogep»xaT HoOpMbl 06 aAMUHUCTPATUBHON OTBETCTBEHHOCTU, HO He
BKJItO4EHHbIe B KOAT. MNMpueriedeHne rpaxjaHnHa K agMNHUCTPATUBHOMN
OTBETCTBEHHOCTM MO Ccyay, NOHATHO, HE paBHO3HA4YHO ero obpalleHunto B Cya 3a 3almnTon
cBomx npas. bonee TOro, B 3TUX NPUHUMNMANILHO Pa3HbIX CUTYyaUUaxX OENCTBYOT
COBEepLEHHO pa3Hble MHUUMATUBbI, UMMNYJbCbl BOSHUKHOBEHUSA aAMUHUCTPATUBHOIO
cyponpounsBoacTBa. EcTecTBeHHO, B cya obpallatoTcs 3a 3alUMTON U Te, KTO nocTpagan
OT aAMUHNCTPATUBHOIO NpaBoHapyLleHus (noTepnesLwne), HO Takme CpaBHUTESIbHO
peakue csyy4anm He MeHSAT Npupoay agMUHNCTPATMBHOIMO CyA0MPON3BOACTBA Kak
0eaTesnIbHOCTU CcyAa No NMPUMEHEHUIO BNACTHbIX, MPUHYANTESIbHbIX Mep
(OMUHNCTPATUBHBLIX CAHKLWIA) K Frpa>KAaHaM, BAHOBHbIM B COBEPLUEHNN
AOMUHNCTPATUBHBIX OEJINKTOB.

3aKJs4yeHue

NTaK, K 0bLnm KOHCTUTYUMOHHBIM MapaHTUAM MNpaB “n ceobopn yenoBeka u rpa>xxgaHmHa
OTHOCATCHA:

KOHCTUTYLNOHHO-CYyAebHbLIN MeXaHWU3M 3alnTbl NpaB 1 cBoOO - BO3SMOXHOCTb
obpaweHnsa B KOHCTUTYUMOHHbIN Cya P®, KoTopas aeTasnbHO peryampyeTcs
depepasibHbIM KOHCTUTYLUMOHHbBIM 3aKOHOM OT 21 miong 1994 r. N 1-©OK3 "O
KoHcTuTyumnoHHoM Cyae Poccuinckonm depepaunn”.

CynebHas 3awmTa npaB 1 cBo6OS rapaHTUPYETCS KaXKaoMy N peryampyeTcs
denepanbHbIMUN 3aKOHAMM.

B 3akKOHax, NPUHATLIX Nocae BCTYnJieHNA B cnny KoHCTUTyuum PO, cogep>xaTcs
NosoXKeHus, AybnvpytoLwne KOHCTUTYLMOHHbIE HOPMbI. Tak, 4.3 cT.1 ®K3 "O cynebHon



cucteme Poccmmnckonm depepaummn” ocs0BHO BOCNPOM3BOOUT HOPMY 4.2 €T.118
KoHcTuTyumnm PO (cynebHas BnacTb OCYLLECTBAAETCS NOCPEACTBOM KOHCTUTYLIMOHHOIO,
rpa>k4aHCKoOro, agMMHUCTPATUBHOIO N YrOJIOBHOIO Cy40MpPOn3BOACTBA).

K cneunanbHbIM KOHCTUTYLWOHHbIM FrapaHTUAM (rapaHTva npaBocyﬂ,vm) OTHOCATCHA:

MapaHTUM noacynHocTn. B yactn 1 ¢1.47 KoHCcTUTyunmn PO BnepBble 3a NCTOPUIO
pPa3BUTUA POCCUNCKOM roCyfapCTBEHHOCTUN CHOPMYIMPOBAH NPUHLKMN "HUKTO HE MOXET
ObITb NULLEH NpaBa Ha paCCMOTPEHME ero Aena B TOM Cyae N TeM Cyaben, K
NnoaCYyOHOCTU KOTOPbIX OHO OTHECEHO 3aKOHOM".

IOnsa yenoBeka BaXkHO, 4TObObI ero geno paccMaTpuBaaoCb B TOM Cyae N TeM Cyaben,
KOTOpble B COOTBETCTBMM C 3aKOHOM [0JI)KHbl €ro paccMaTpuBaTb, O YeM OH 3apaHee
Oo/mKeH bbITb Haanexxawum obpasom nsseweH. OnpegeneHne 3aKOHOM TakKoro cyaa u
CyObW Ha3blBaeTCs NOACYOHOCTbIO. DTO NPaBo, LUMPOKO N3BECTHOe Ha 3anaje Kak npaso
Ha 3aKOHHoOro, "coero" cyabto (Hanpumep, HopMma cT.101 KoHcTuTyuum ®Pl), paHee
HUKOrga He urypupoBano B Poccum pa>ke B Ka4ecTBe nocTynaTa npas n cesobop
yesioBeka. pakgaHCckun Kogekc PO, BBegeHHbIN B gencrtene 1 aHueapsa 1995 r.,
COOepP>XXNT HOpPMY O cyaebHoOM 3awmTe rpaKgaHckux npas (cT.11). B Hen
npeayCcMoTPEHO, YTO 3alUTY HapyLWEeHHbIX NN OCNOPEHHbIX FPaXAaHCKNX Npas
OCYLLEeCTBASAT B COOTBETCTBUN C NOABEOOMCTBEHHOCTbLIO A&, YyCTaHOBJIEHHOW
npoueccyajibHbIM 3aKOHOAATENbCTBOM, CyAbl 06LLEN OPUCANKLNKN, apbnTpa>kHble Cyabl
UNn TpeTenckme cybl. 3alimTa rpakaaHCKMX npas B CyAe - OCHOBHOW cnocob 3awnThbl.

MpaBo Ha PMANYECKYIO MOMOLLb AB/SETCS MHOMOMIAHOBbLIM, CJIOXKHbBIM, KOMMJIEKCHbIM
WHCTUTYTOM, B KOTOPOM MepenneTalTcss HOPMbl KOHCTUTYLIMOHHOMO, FPa)kAaHCKoro,
YT 0JIOBHO-MPOLIECCYasIbHOT 0, FPa*KAaHCKOro, NpoLUeccyasbHOro, afIMMHUCTPATUBHOIO,
(PMHAHCOBOro 1 HEKOTOPLIX APYrux oTpacnen npasa. Mpobnema obecnevyeHns npasa Ha
lopMANYECKYIO MOMOLLbL UMEET, MOMUMO MPaBOBOro CoOAepPKaHus, MOJINTUYECKUNA,
3KOHOMUYECKUI N psig ApYruX acrnekToB.

CornacHo 4.1 cT1.48 KoHcTuTyyum PO, B cnyvasax, npegycMoTPEHHbIX 3aKOHOM,
topuanYeckas noMoLLb OKa3sblBaeTcs becnnaTHoO, YTO ABNSETCA NCKJTIOYEHNEM U3
npasuna. C 1 nona 2002 r. sctynun B cuny denepasnbHbln 3akoH oT 31 masg 2002 r. N
63-93 "O6 agBOKaTCKOM AeATeNbHOCTM U aaBoKaType B Poccunckon depepaymn”,
npuwenwmnm Ha cMmeHy NonoxxeHuto 06 agsokaTtype B PCOCP.

NMoMMMO afiBOKATOB, IOPNLANYECKYIO MOMOLLb MO FPaKAaHCKUM AeflaM MOryT OKa3blBaTb U
apyrue nmua. CornacHo cT1.49 MK P®, npeactaButenamMmm B cyae MoryT ObiTb
neecnocobHble nuua, nMetoLme Haghexxawmm obpasomMm ohopMAeHHbIE MOTHOMOYNSA Ha



BefeHne gena (LoBepeHHOCTb). Takum obpa3oM, aiBOKAT He e AMHCTBEHHbIN
npencraBuTeslb rpaXKgaHnWHa B paMKax rpa>K4aHckoro cyaonpoM3BoAcTBa.

Mpe3ymnunsa HeBUHOBHOCTU. CornacHo cT.49 KoHcTutyuumn PO, Kaxxabin 06BUHSAEMbIN B
COBEpLUEHUN NMPECTYMN/IEHNSA CHNTAETCs HEBUHOBHbLIM, MOKa €ro BUHOBHOCTb He byaeT
AOKa3aHa B NpenycMOTpeHHOM hefepasibHbIM 3aKOHOM MNMopsaKe U yCTaHOBJIEHA
BCTYMUBLUMM B 3aKOHHYIO CUJTy MPUIrOBOPOM cyna. [lJaHHasd KOHCTUTYLMNOHHAasA rapaHTus
3anpelwaeT obpawaTbCsa C Nogo3peBaeMbiM, 06BNHAEMbIM NN MOACYANMbIM KaK C
NnPecTynHMUKOM A0 Tex Nop, NoKa He BbIHECEH N He BCTYMNU B 3aKOHHYO CUJ1y MPUroBop
cyna. Cyq - eANHCTBEHHbIN OpraH, KOTOpPbIN BNpaBe NMpu3HaTb JIMLO BUHOBHbLIM WUJN
HEBMHOBHbLIM B COBepLUeHMN nNpecTynaeHns. O6smnHaemMbin He 0683aH fOKa3biBaTb CBOO
HEBMHOBHOCTb. bpeMs goKa3biBaHUA JIEXXUT Ha NPOKYypope, cepoBaTesne n nmue,
rnpon3soasLem go3HaHue. HeyCcTpaHMMble COMHEHNSA B BUHOBHOCTU iML@ TOJIKYIOTCA B
nosb3y 06BMHAEMOrO.

NMpaBa noTepnesLwwmnx. B cooTBeTCTBUU CO CT.52 KOHCTUTYLUUK PD npaBa noTepnesLInx
OT NMPEecTynieHnn n 3710ynoTpedbneHnn BNacTbio OXPaHATCA 3aKOHOM. Ecnu B
pesysbTaTe NpecTynjeHnsa nan 3noynotpebneHns BnacTbio Yesl0BEKY NPUYNHEH
MOpasibHbIN, PU3NYECKUA NAU UMYLLECTBEHHbIN Bpend, 3TOT Bped NognexuT
Bo3MeLlleHunto. ObecneymBaTb NOTEPNEBLUMM TaKy KOMMEHCaL M0 NPU3BaHoO
rocynapcTtso. NpuHuMasa Ha cebs obazaTenbCTBa Kak y4aCcTHUK MexXxayHapo4HOro nakTta
0 FpaXkAaHCKNX 1 NoanTu4ecknx npasax obecnevymsaTtb N10OOMY SnLY NPaBOBYIO 3aLUUTY
€ro 3KOHOMUYEeCKNX, CoLMasbHbIX, KYyJIbTYPHbIX N NHbIX FPa>KgaHCKUX N MOJINTUYECKNX
npas 1 ceobon B Criydae UX HapyLweHus, rocyfapcTBO pa3BuBaeT CMCTEMY NPaBoOBOWN
3aWNTbl 3TUX NPaB, KOr4a OHW HapyLaTCA N B MPUMEHEeHUN 3TUX NpaB BO3HMKaeT
HeobxoonMoCTb.

3anpeT obpaTHOM cunbl 3aKoHa. CornacHo 4.1 c1.54 KoHCcTuTyuum PO, 3aKoH,
yCTaHaBAMBAOLWINIA NN OTArYaloWnN OTBETCTBEHHOCTL, 06paTHOW CUbI HE NMEET.
HWKTO He MOXXeT HeCTn OTBETCTBEHHOCTb 3a AesHUe, KOTOpoe B MOMEHT ero
COBepLUEeHNA He NMpu3HaBasloCb NpaBoHapyLeHneM. Ecnm nocrsie coBepLleHuns
rnpaBoHapyLleHNs OTBETCTBEHHOCTb 3a Hero ycTpaHeHa uian cMsaryeHa, npuMeHsaeTcs
HOBbIN 3aKOH. [JaHHbIN KOHCTUTYLMOHHbIA MPUHLUMN NOAYEPKUBAET NYMaHHOCTb
3aKOHOOaTeNbCTBA N NOJIHOCTbLIO OTPaXkaeT noaoxeHnsa Bceobuien geknapaunm npas
yesioBeka (4.2 cT.11), a Takxe MexxayHapo4HOro rnakTa O rpa><AaHCKux v
NoAnTUYeCcKnx npasax (CT.15), KOTopble COrlacyrTCsa C OB MMM NpUHUMNaMK
Me)XOyHapo4HOoro npaesa.



